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Abstract 

 

Recent hijackings to Indonesian ships on the southern waters of the Philippines have raised 

alarming concerns not only from the involving states but also other countries in the region. 

Such crimes at sea frequently occur in the area of the coastal states in this case archipelagic 

states such as Indonesia and the Philippines. This privilege as archipelagic states automatically 

extends their sovereignty and jurisdiction to enforce their national legislations. As a corollary, 

responsibility to ensure the security and capacity to protect and supervise territory should be 

carefully examined when looking at the current situations. This paper examines the 

responsibility of archipelagic states in the event of sea armed robbery within their jurisdiction. 
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I. INTRODUCTION  

�

³7R�neglect the ocean is to neglect two thirds of our planet. 

To Destroy the Ocean is to kill our planet, a dead planet serves no 

QDWLRQ´1 

 

2Q�0DUFK� ���� ������ WZR� ,QGRQHVLDQ�IODJJHG� ERDWV�� WXJ� ERDW�

Brahma 12 DQG�EDUJH�Anand 12��KDG�EHHQ�VHL]HG�GXULQJ�WKHLU�YR\DJH�

IURP�6XQJDL�3XWLQJ��6RXWK�.DOLPDQWDQ��WR�%DWDQJDV�3URYLQFH��6RXWK�RI�

WKH�3KLOLSSLQHV�� 7KH\�ZHUH� EHOLHYHG� WR� KDG� EHHQ�DWWDFNHG� LQ�7DZL� ±�

7DZL��SDUW�RI�WKH�3KLOLSSLQHV�ZDWHU��7KH�KLMDFNHUV�LPPHGLDWHO\�UHOHDVHG�

WKH� WXJERDW� DQG� GHWDLQHG�Anand 12 WRJHWKHU�ZLWK� LWV���� FUHZ� LQ� DQ�

XQNQRZQ� ORFDWLRQ��7KH� KLMDFNHUV��ZKR� KDYH� DQ� DIILOLDWLRQ�ZLWK�$EX��
�

���������������������������������������������������������
��4XRWDWLRQ� E\� 7KRU�+H\HUGDKO�� VHH�� 7KH�81� &RQIHUHQFH� RQ� WKH� /DZ� RI� WKH� 6HD��

Summary Records of Plenary Meetings: 1st Plenary meeting����'HFHPEHU�������SDU��

���



���

Jurnal Hukum Internasional

Volume 14 Number 4 July 2017

6D\\DI�*URXS� �$6*���GHPDQGHG�86�������PLOOLRQ�DV�D� UDQVRP��7KH�

owner of the boat was agreed to pay the ransom and the Indonesian 

Government supported the idea in order to ensure the lives of the crews. 

The Philippines Government rejected the idea. Three weeks later, on 

$SULO� ���� ������ DQRWKHU� WZR� ,QGRQHVLDQ�ÀDJJHG�� WXJ�ERDW�Henry and 

Barge Christi, were attacked in Cebu, near the Philippines and Malay-

sian border, when it was heading back to Tarakan, North Kalimantan, 

Indonesia. During this attack, four crews were taken hostage, one crew 

ZDV�LQMXUHG�DQG�WKH�RWKHU�¿YH�ZHUH�VXFFHVVIXOO\�HVFDSHG�DQG�VDYHG�E\�

Malaysian Maritime Police. Once again, ASG claimed to be responsible 

for the attack and requested ransom as an exchange and the Philippines 

*RYHUQPHQW� GHQLHG� WKH� LGHD� RI� IXO¿OOLQJ� WKH� UDQVRP��7KHVH� DUH� WZR�

incidents as examples that recently took place within the Philippines 

water. Together with the Philippines, Indonesian water is also known 

as a dangerous maritime zone for shipping. Most attacks take place not 

only in Malacca Strait but also Lombok and Makassar.3 According to 

WKH�UHSRUW�LVVXHG�E\�WKH�,QWHUQDWLRQDO�0DULWLPH�%XUHDX��,0%�����LQFL-

dents took place in Indonesian waters4�DQG�7RPP\�.RK�LGHQWL¿HG�����

attacks committed within Indonesian waters.5

Indonesia and the Philippines are the two states that actively pro-

posed the archipelagic State concept during negotiations prior to the 

DGRSWLRQ�RI�WKH������8QLWHG�1DWLRQV�&RQYHQWLRQ�RQ�WKH�/DZ�RI�WKH�6HD�

(UNCLOS). Having the status of archipelagic States, Indonesia and the 

3KLOLSSLQHV��DQG�DQRWKHU����6WDWHV�6 entitle to use straight baselines as 

GHWHUPLQHG�E\�$UWLFOH����RI�WKH�81&/26�WKDW�DOORZLQJ�DQ\�DUFKLSHODJ-

ic States to delimit waters between their archipelagos as their territorial, 

archipelagic and internal waters. This privilege automatically extends 

3  Sam Bateman, Piracy and Armed Robbery against Ships in Indonesian Waters, 

Indonesia Beyond the Water’s Edge, Indonesia Update Series Research School of Pa-

FL¿F�DQG�$VLDQ�6WXGLHV� WKH�$XVWUDOLDQ�1DWLRQDO�8QLYHUVLW\��(GLWHG�E\�5REHUW�&ULEE�

DQG�0LFKHOOH�)RUG��,QVWLWXWH�RI�6RXWKHDVW�$VLDQ�6WXGLHV��6LQJDSRUH��������S������
4��7KH�,0%�UHSRUW�RQ�DFWXDO�DQG�DWWHPSWHG�DWWDFNV�RI�SLUDF\�DQG�DUPHG�UREEHU\�������
�  Tommy Koh, Peace at Sea��6LQJDSRUH�6WUDLWV�7LPHV��-XQH����������KWWS���ZZZ�VWUDLW-

VWLPHV�FRP�RSLQLRQ�SHDFH�DW�VHD"	XWPBVRXUFH IDFHERRN	XWPBPHGLXP VRFLDO�

PHGLD	XWPBFDPSDLJQ DGGWRDQ\�DFFHVVHG�RQ�0RQGD\�-XQH���������
�  International Law Association, Baselines under the International Law of the Sea, 

:DVKLQJWRQ� &RQIHUHQFH�� ����� VHH�$QQH[� ,� $UFKLSHODJLF� 6WDWHV� DQG�$UFKLSHODJLF�

Baselines Law and Proclamations.
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their sovereignty and jurisdiction to enforce their national legislations. 

The capacity to protect and supervise territory should be carefully ex-

amined when looking at the current situations.

II. HISTORICAL BACKGROUND ON THE ARCHIPELAGIC 

STATES

,Q�������D�1RUZHJLDQ�MXULVW��$XEHUW��PHQWLRQHG�WKH�WHUULWRULDO�ZDWHUV�

of archipelagos and caught the attention of the Insititute de Droit Inter-

national.� The special status for archipelagos� had not been discussed 

IRUPDOO\�XQWLO�����V��,W�ZDV�WKH�,QWHUQDWLRQDO�/DZ�$VVRFLDWLRQ� as the 

¿UVW� LQWHUQDWLRQDO� LQVWLWXWLRQ� WKDW� JDYH� FRQVLGHUDWLRQ� RI�$UFKLSHODJLF�

State, which later followed by the American Institute of International 

/DZ��������DQG�WKH�Institut de droit International ������DQG�������10 

This concept was continued to be discussed by the International Court 

of Justice decision with regard to Anglo – Norwegian Fisheries case 

WKDW�MXVWL¿HG�WKH�DSSOLFDWLRQ�RI�VWUDLJKW�EDVHOLQHV�WR�FRQ¿JXUH�DQ�DUHD�

of waters as internal waters interconnecting Norwegian islands.11 The 

GHFLVLRQ�ZDV�GHOLYHUHG�RQ����'HFHPEHU������MXVWLI\LQJ�WKH�1RUZHJLDQ�

action to draw straight baselines to connect its outermost points and in-

clude the waters between its islands as its internal waters. The legal ba-

VLV�RI�WKH�GUDZLQJ�ZDV�ODLG�RQ�WKH������1RUZHJLDQ�'HFUHH��,Q�������WKH�

International Law Commission when preparing draft on law of the sea 

to allow a State with a fringe of islands in the immediate vicinity of its 

coast to employ straight baselines implemented the adopted concept.�� 

Some countries followed the adoption by applying special regimes to 

�  B.A. Hamzah, Indonesia’s Archipelagic Regime: Implications for Malaysia, (But-

terworth & Co., �������S�����
�  Satya N. Nandan and Shabtai Rosenne, United Nations Convention on the Law of 

the Sea 1982 : a Commentary, Center for Oceans Law and Policy��8QLYHUVLW\�RI�9LU-

JLQLD�6FKRRO�RI�/DZ��0DUWLQXV�1LMKRII�3XEOLVKHUV��9RO��,,��������S������
�  Myron H. Nordquist , United Nations Convention on the Law of the Sea 1982 : A 

Commentary��9ROXPH�����0DUWLQXV�1LMKRII�3XEOLVKHUV���������S������
10��,QWHUQDWLRQDO�/DZ�$VVRFLDWLRQ��S����
11  International Court of Justice, Anglo – Norwegian Fisheries case (United Kingdom 

Y��1RUZD\���-XGJPHQW���������
����6DW\D�1��1DQGDQ�DQG�6KDEWDL�5RVHQQH��S������
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the archipelagic portions of their territories.13

2Q����'HFHPEHU�������7KH�*HQHUDO�$VVHPEO\�DQQRXQFHG�WR�KROG�

a third conference on the law of the sea based on the adoption of Reso-

OXWLRQ�������;;9���7KH�¿UVW�VHVVLRQ�ZDV�KHOG�LQ������DQG�WKH�VHFRQG�

VHVVLRQ� LQ������ WR�GHDO�ZLWK� VXEVWDQWLYH� LVVXHV��7KH�&RQIHUHQFH�ZDV�

claimed to be the highest participated conference14�ZLWK�����6WDWHV�DQG�

HOHYHQ�VHVVLRQV�EHWZHHQ������������,W�VHW�XS�D�*HQHUDO�&RPPLWWHH��D�

Drafting Committee, three Main Committees and a Credentials Com-

mittee. The Second Main Committee was assigned to discuss the topics 

of maritime zones, including archipelagos, as well as responsibility and 

liability for any damages caused to marine environment.�� The intention 

of organizing the Conference was to establish an agreed legal basis for 

the sake of all human kind�� by adopting an accepted and practicable le-

gal order of the seas and oceans.�� Given the fact, the law of the sea was 

D�KLJKO\�FRPSOH[�DQG�GLI¿FXOW�DUHD�� which embracing political, eco-

nomic, ecological and technological issues�� security and historical.��

The concept of archipelagic States was strongly rejected, especially 

by the maritime powers, in order to ensure the maritime mobility�� for 

unhampered passage through internal waters. The representative of Pap-

XD�1HZ�*XLQHD��0U��6LDJXUX��GHOLYHUHG�LWV�6WDWH¶V�RSLQLRQ�FRQFHUQLQJ�

the aspirations underlined by its neighboring States. However, Papua 

New Guinea was aware on the issue of archipelagic State responsibility 

to international society in providing freedom of passage along with its 

security problem, national unity and resource jurisdiction objectively.�� 

13  B.A. Hamzah, p. 31.
14��7KH�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����
��  UN Division for Ocean Affairs and Law of the Sea, Third UN Conference on 

the Law of the Sea 1973 – 1982, http://legal.un.org/diplomaticconferences/lawofthe-

VHD������ODZRIWKHVHD������KWPO�DFFHVVHG�RQ�7KXUVGD\����6HSWHPEHU������
����7KH�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU����
����7KH�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU����
��  Ibid.
����7KH�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����
��  Tara Davenport, The Archipelagic Regime, the Oxford Handbook of the Law of the 

Sea��������S������
����7DUD�'DYHQSRUW��S������
��  The Third UN Conference on the Law of the Sea, Summary Records of Meetings 

of the Second Committee: 36th meeting, Document A/CONF.62/C.2/SR.36�����$XJXVW�
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Japan underlined the importance of bringing the elements of ensuring 

IUHHGRP�RI�QDYLJDWLRQ�IRU�LQWHUQDWLRQDO�PDULWLPH�WUDI¿F�DQG�HPSKDVL]-

ing the interests of other Countries by means of providing protection 

of existing navigational and other rights.�� Japanese representative, Mr. 

Ogiso, reiterated the objective criteria of archipelagic States by propos-

ing two requirements, which were the ratio between the water, and the 

land and the maximum length of baselines should be established.�� This 

approach also supported by the United Kingdom.�� The proposals from 

each representative were taken into consideration carefully, evidently, 

WKH�81&/26� ,,,� FRQ¿UPHG� FDWHJRULHV� QHHG� WR� IXO¿OO� E\� HYHU\� 6WDWH�

claiming as archipelagic State. They shall meet minimal requirements 

as of the ratio between the water and the land area�� and the maximum 

length of archipelagic baselines shall not be exceeding 100nm with an 

H[FHSWLRQ�RI���SHU�FHQW�RI�WKH�WRWDO�QXPEHU�PD\�H[FHHG�XS�WR�����QDXWL-

cal miles.��

Indonesia, the Philippines, Fiji and Mauritius�� were the main sup-

porters of the archipelagic State regime.�� However, It is said that Indo-

QHVLD�ZDV�WKH�¿UVW�6WDWH�WR�UDLVH�WKH�LVVXH�RI�DUFKLSHODJRV�GXULQJ�WKH�81-

CLOS I.30 During, UNCLOS III, the Indonesian representative, Hasjim 

'MDODO�UHDVVHUWHG�,QGRQHVLD¶V�LQWHQWLRQ�WR�REWDLQ�WKH�OHJDO�VWDWXV�RI�EHLQJ�

DUFKLSHODJLF�6WDWH�WR�PDLQWDLQ�,QGRQHVLD¶V�XQLW\��SROLWLFDO�VWDELOLW\��HFR-

nomic, social and cultural cohesiveness and territorial integrity.31 The 

intention was referring to claim a special regime for waters between 

their archipelagos by drawing straight baselines�� as it considered its 

������SDU�����
��  The Third UN Conference on the Law of the Sea, par. 14.
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����
����$UWLFOH����SDU����RI�WKH�7KH������81&/26�
����$UWLFOH����SDU����RI�WKH�7KH������81&/26��
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU����
��  See comments of Jorge R. Coquia at Barbara Kwiatkowska and Etty R. Agoes, 

Archipelagic State Regime in the Light of the 1982 UNLCOS and State Practice, Kon-

sorsium Ilmu Hukum Dep. Pendidikan dan Kebudayaan dan Nederlandse Raad voor 

-XULVGLVFKH�6DPHQZHUNLQJ�PHW�,QGRQHVLH�������
30  Satya N. Nandan and Shabtai Rosenne, p. 400.
31  The Third UN Conference on the Law of the Sea, par.1.
��  Satya N. Nandan and Shabtai Rosenne, p. 400.
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land, waters and people as inseparable.33 The concept was supported by 

Jorge R. Coquia as he stated the archipelagic State concept is underlin-

ing the unity of land, water and people in order to achieve, maintain and 

preserve the elements of geographical, economic and political entity.34

Indonesia had made many attempts in order to enlarge the sea area 

as their territory.�� Having the status of archipelagic State, Indonesia 

FRQWUROV�DQ�DUHD�RI�PRUH�WKDQ�����FRQVLVWV�RI�ZDWHU�ZLWK�WKH�WRWDO�DUHD�

RI�����PLOOLRQ�VTXDUH�NLORPHWHUV��� The status establishes Indonesia as 

the largest Archipelagic State��� E\�KDYLQJ�������� LVODQGV��� This con-

FHSW�SURSRVHG�E\�,QGRQHVLD�ZDV�UHFRQ¿UPDWLRQ�RI� LWV�FODLP�DV� LW�KDG�

EHHQ�DGRSWHG�LQ�WKH������Djuanda Declaration when introducing the 

concept of Wawasan Nusantara.39 Mochtar Kusumaatmadja whom was 

challenged at that time to establish a legal basis in preventing Dutch 

warships sailing through the Java Seas found this concept.40 The pas-

sage made by the foreign ships was possible since the maritime zone 

beyond three nautical miles was considered as high seas.41

The concept was formally implemented by the adoption of Act No 

��RI����)HEUXDU\������LQ�ZKLFK�$UWLFOH���VSHFL¿HV�³Indonesian waters 

33  The Third UN Conference on the Law of the Sea, par.1.
34  Barbara Kwiatkowska and Etty R. Agoes, Archipelagic State Regime in the Light 

of the 1982 UNLCOS and State Practice, Konsorsium Ilmu Hukum Dep. Pendidikan 

dan Kebudayaan dan Nederlandse Raad voor Jurisdische Samenwerking met Indone-

VLH��������S���
��  John G. Butcher, Becoming an Archipelagic State : the Juanda Declaration of 1957 

and the Struggle to Gain International Recognition of the Archipelagic Principle, 

,QGRQHVLD�%H\RQG� WKH�:DWHU¶V� (GJH�� ,QGRQHVLD�8SGDWH� 6HULHV�5HVHDUFK� 6FKRRO� RI�

3DFL¿F�DQG�$VLDQ�6WXGLHV�WKH�$XVWUDOLDQ�1DWLRQDO�8QLYHUVLW\��(GLWHG�E\�5REHUW�&ULEE�

DQG�0LFKHOOH�)RUG��,QVWLWXWH�RI�6RXWKHDVW�$VLDQ�6WXGLHV��6LQJDSRUH��������S�����
����-RKQ�*��%XWFKHU��S�����
��  Jack A. Draper, the Indonesian Archipelagic State Doctrine and the Law of the Sea 

��³7HUULWRULDO�*UDE´�RU�-XVWL¿DEOH�1HFHVVLW\"��,QWHUQDWLRQDO�/DZ\HU��9RO�����1R����S��

143.
����7DUD�'DYHQSRUW��S������
��� �7KH������'MXDQGD�'HFODUDWLRQ� DGRSWHG�RQ����'HFHPEHU������� � ³… all waters 

surrounding, between and connecting the islands constituting the Indonesian State… 

are integral parts of the territory of the Indonesian State and, therefore, parts of the 

internal or national waters which are under the exclusive sovereignty of the Indone-

sian State”.
40��-RKQ�*��%XWFKHU��S�����
41��-DFN�$��'UDSHU��S������
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consist of the territorial sea and the internal waters of Indonesia.”�� 

Djuanda Declaration was adopted as a reaction to the doctrine of mare 

liberum43, which might threaten the sovereignty and security of Indo-

nesia.44 However despite the threat, Indonesia guaranteed the right of 

innocent passage of foreign ships���E\�DGRSWLQJ�WKH������2UGLQDQFH�RQ�

Innocent Passage in Indonesian Territorial Waters�� as long as it does 

not violate or interfere with the sovereignty and security of Indonesia.�� 

Moreover, aware of the strong rejection of this concept, Indonesia im-

mediately ensured the interests of other parties especially its closest 

QHLJKERULQJ�6WDWHV�� LQ�SDUWLFXODU�ZLWK�UHJDUG�WR� WUDGLWLRQDO�¿VKLQJ��E\�

seeking mutual acceptable agreement.��

The concept introduced by the Philippines was slightly different 

than the concept proposed by Indonesia. Together with Yugoslavia, 

during UNCLOS I, the Philippines proposed a draft of articles on ar-

chipelagos concept by using straight baselines.�� It claimed the intended 

archipelagic waters as internal waters where no innocent passage of 

foreign ships is recognized.���7KLV�SUDFWLFH�UHÀHFWHG�LQ�WKH�LPSOHPHQ-

tation, which the Philippines applied prior authorization for warships 

and nuclear powered ships, thus, the recognition of innocent passage as 

VWLSXODWHG�LQ�WKH�3KLOOLSLQHV�1RWH�9HUEDOH�WR�WKH�81�6HFUHWDU\�*HQHUDO�

as well as to the International Law Commission created confusion.�� 

,Q�������WKH�3KLOLSSLQHV�HPSKDVL]HG�LWV�SRVLWLRQ�RQ�ZDWHUV�EHWZHHQ�LWV�

LVODQGV��ZKLFK�FRQVLVWV�DSSUR[LPDWHO\������LVODQGV�� as an integral part 

of its territorial sovereignty.�� This position was concluded in a note 

verbale which stated all waters around, between and connecting dif-

ferent islands belonging to the Philippines Archipelago, irrespective of 

����$UWLFOH�������$FW�1R����RI����)HEUXDU\������
43��-DFN�$��'UDSHU��S������
44  John G. Butcher, p. 33.
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU����
��  B.A. Hamzah, Indonesia’s Archipelagic Regime: Implications for Malaysia, (But-

WHUZRUWK�	�&R���������S�����
��  John G. Butcher, p. 40.
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU����
��  Satya N. Nandan and Shabtai Rosenne, p. 400.
����%DUEDUD�.ZLDWNRZVND�DQG�(WW\�5��$JRHV��S�����
����%DUEDUD�.ZLDWNRZVND�DQG�(WW\�5��$JRHV��S�����
����7DUD�'DYHQSRUW��S������
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����



���

Jurnal Hukum Internasional

Volume 14 Number 4 July 2017

their width or dimension, are necessary appurtenances of its land terri-

tory, forming an integral part of the national or inland waters, subject 

to the exclusive sovereignty of the Philippines.�� Later, the Philippines 

LQVHUWHG�WKH�FRQFHSW�LQ�LWV�QDWLRQDO�OHJLVODWLRQ��5HSXEOLF�$FW�1R��������

Moreover, together with Indonesia, the Philippines submitted a propos-

al consisting general principles of archipelagic States and draft articles 

on archipelagos.�� Five principles were proposed by the Philippines. 

The principles proposed were referring to the status only applies to 

outlying or oceanic archipelagic States,�� the baselines shall be limited 

to archipelago proper,�� the archipelagic sea lanes shall be established 

otherwise the waters shall be accessible to all States,�� when drawing 

archipelagic sea lanes, archipelagic States shall consider recommenda-

tions or technical advice of competent international organizations, the 

channels customarily used for international navigation and the special 

features of particular channels and ships,�� and, the last one, with regard 

to the implementation of archipelagic States laws and regulations, they 

shall be consistent with international law.�� Further, the Philippines also 

underlined the urgency to protect its national security from intrusion.��

Many States, in particular, Australia, the United Kingdom, the Unit-

ed States, Japan and the Netherlands, protested the concept introduced 

by Indonesia and the Philippines.�� They argued normal regime of is-

lands should apply to mid-ocean archipelagos.�� The legal reasoning for 

the rejection was on the basis of mare liberum principle, as the refer-

ring waters were part of the high seas. However, the Indonesian and 

WKH�3KLOLSSLQHV�RI¿FLDOV�DWWHPSWHG�WR�REWDLQ�VXSSRUW�IURP�QHLJKERULQJ�

countries by concluding maritime boundaries agreements. In case of 

,QGRQHVLD�� LW� FRQFOXGHG����PDULWLPH�ERXQGDU\� WUHDWLHV�EHWZHHQ������

����-RKQ�*��%XWFKHU��S�����
��  Satya N. Nandan and Shabtai Rosenne, p. 401.
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����
����7KH�7KLUG�81�&RQIHUHQFH�RQ�WKH�/DZ�RI�WKH�6HD��SDU�����
����-DFN�$��'UDSHU��S������
��  Tara Davenport, p. 140.
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±������� with Singapore and Malaysia. Indonesia, as mentioned previ-

ously, guaranteed the right of innocent passage of foreign ships and 

RWKHU�DSSOLFDEOH�ULJKWV�VXFK�DV�H[LVWLQJ�WUDGLWLRQDO�¿VKLQJ�ULJKWV�VKDOO�

EH�SUHVHUYHG�WKURXJK�ELODWHUDO�DJUHHPHQW��,QGRQHVLDQ�RI¿FLDOV�DOVR�DW-

tempted to obtain supports from international community such as the 

Asian African Legal Consultative Committee,�� and by attending the 

Islamic Nations Conferences.��

III. ARCHIPELAGIC STATES ACCORDING TO INTERNATION-

AL LAW

Tara Davenport divides the physical characteristics of archipelagos 

EHWZHHQ�����FRQWLQHQWDO�RU�FRDVWDO�DUFKLSHODJRV�DQG�����PLG�RFHDQ�RU�

RXWO\LQJ�DUFKLSHODJRV��6KH�GH¿QHV�PLG�RFHDQ�RU�RXWO\LQJ�DUFKLSHODJRV�

as ³JURXSV�RI�LVODQGV�VLWXDWHG�DW�VXFK�D�GLVWDQFH�IURP�WKH�FRDVWV�RI�¿UP�

land as to be considered an independent whole rather than forming part 

or outer coastline of the mainland. Indonesia, the Philippines, Fiji and 

the Maldives fall under the category of mid-ocean archipelago forming 

the whole territory of States, differentiating from mid-ocean dependent 

archipelagos belonging to continental States such as the Faeroe Islands, 

the Galapagos Islands.�� Having the status of archipelagic States, the 

archipelagic waters shall fall under their jurisdiction as contemplated 

E\�$UWLFOH����RI�WKH�81&/26�ZKLFK�FRQ¿UPV�³the sovereignty of an 

archipelagic State extends to the waters enclosed by the archipelagic 

baselines drawn in accordance with Article 47, described as archipe-

lagic waters, regardless of their depth of distance from the coast”. The 

sovereignty includes the air above archipelagic waters and the bed and 

subsoil.��

$UFKLSHODJLF�UHJLPH�FRQVLGHUHG�EHLQJ�WKH�PRVW�VLJQL¿FDQW�GHYHORS-

PHQW�RQ�WKH�FRGL¿FDWLRQ�RI�WKH������81&/26��� As mentioned above, 

��  B.A. Hamzah, p. 30.
��  Tara Davenport, p. 141.
��  B.A. Hamzah, p. 30.
����7DUD�'DYHQSRUW��S������
����7DUD�'DYHQSRUW��S������
��  Barbara Kwiatkowska & Etty R. Agoes, p. 1.



���

Jurnal Hukum Internasional

Volume 14 Number 4 July 2017

the Philippines and Indonesia are two among twenty-two States�� who 

SURFODLPHG�DV�DUFKLSHODJLF�6WDWHV�XQGHU�WKH������81&/26��7KH�GHF-

laration of being archipelagic States is mandatory as decided by the In-

ternational Court of Justice with regard to the Qatar v. Bahrain Case.�� 

$UFKLSHODJLF�6WDWH� GH¿QHG� DV� FRQVWLWXWHG�ZKROO\� E\� RQH� RU�PRUH� DU-

chipelagos and may include other islands�� while archipelagos covers 

a group of islands, including parts of islands, interconnecting waters 

and other natural features which are so closely interrelated that such is-

lands, waters and other natural features form an intrinsic geographical, 

economic and political entity, or which historically have been regarded 

as such.�� Tara Davenport divides the article into two components. The 

primary component consists of “group of islands” and the secondary 

component that “sets out the criteria for determining whether a group of 

islands can be considered an archipelago in the legal sense”.��

Following the status, an archipelagic State entitles to draw straight 

archipelagic baselines to joining the outermost points of the outermost 

islands and drying reefs of the archipelago.�� The archipelagic base-

OLQHV�PXVW�PHHW�UHTXLUHG�UDWLR�DV�JRYHUQ�E\�$UWLFOH��������RI�WKH������

UNCLOS. The ratio between land area and water area within the ar-

FKLSHODJLF�OLQHV�VKDOO�EH�PRUH�WKDQ�����DQG�QRW�OHVV�WKDQ������)ROORZLQJ�

WKH�UDWLR��WKH������81&/26�DOVR�UHTXLUHV�DQ�DUFKLSHODJLF�6WDWH�ZKHQ�

drawing lines, each line shall not be exceeding more than 100 nautical 

miles with the exception of 3 per cent of the total number of lines join-

LQJ�WKH�DUFKLSHODJR��7KH�WKUHH�SHU�FHQW�PD\�EH�EHWZHHQ�����±�����QDXWL-

cal miles. Furthermore, the lines enclosing the archipelago shall follow 

WKH�JHQHUDO�FRQ¿JXUDWLRQ�RI�WKH�DUFKLSHODJR��� It may also be drawn to 

and from low tide elevations with special condition and the lines may 

not cut off the territorial sea of another State from the high seas or from 

��  International Law Association, Baselines under the International Law of the Sea, 

Washington Conference, 2014 see Annex I, Archipelagic States and Archipelagic 

Baseline Laws and Proclamations.
��  Tara Davenport, p.144.
����$UWLFOH�����D��7KH������81&/26�
����$UWLFOH�����E��7KH������81&/26�
��  Tara Davenport, p. 143.
����$UWLFOH��������RI�WKH������81&/26�
����$UWLFOH��������RI�WKH������81&/26�
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its exclusive economic zone.��

7KH������81&/26�SURYLGHV�REOLJDWLRQV�IRU�DUFKLSHODJLF�6WDWHV�DV�

consequences of their entitlement to drawn straight baselines. The most 

relevant obligations to be discussed are the obligation with respect to 

the right of any foreign ship to enjoy an innocent passage when pass-

ing through, in case no designated archipelagic sea lanes, the archi-

pelagic waters�� using the normal routes for international navigation�� 

and through archipelagic sea lanes.���+RZHYHU��WKH������81&/26�DOVR�

reserves the archipelagic States to suspend the passage on the ground of 

its own security, as long as the suspension is not discriminative,�� and 

there is no attached obligation to clarify the reason of suspension�� as 

well as the duration.��

With respect with transit passage through straits used for interna-

tional navigation, an archipelagic state may implement its jurisdiction 

in order to ensure the safety of navigation and to regulate maritime traf-

¿F��� This is very relevant to the obligation of the State to “…not ham-

per transit passage and shall give appropriate publicity to any danger 

to navigation… within or over the strait of which they have knowledge. 

There shall be no suspension of transit passage.”85 The wording of “any 

danger to navigation… within or over the straits of which they have 

knowledge” is more likely similar to what is found in the decision of 

the ICJ with regard to the Corfu Channel Case. The Court explicitly 

expresses their concern, after observing arguments from both parties to 

WKH�FRQÀLFW��WKH�*RYHUQPHQW�RI�WKH�8QLWHG�.LQJGRP�DQG�WKH�*RYHUQ-

ment of Albania. It was said, “… a State on whose territory of in whose 

waters an act contrary to international law has occurred may be called 

upon to give an explanation.”86 The Court believed that Albania was not 

in capacity to lay mines since it only had a few launches or motorboats, 

����$UWLFOH��������RI�WKH������81&/26�
����$UWLFOH��������RI�WKH������81&/26�
��  B.A. Hamzah, p. 30.
����$UWLFOH��������RI�WKH������81&/26�
����$UWLFOH��������RI�WKH������81&/26�
��  B.A. Hamzah, p. 33.
����%�$��+DP]DK��S�����
����$UWLFOH���������D��RI�WKH������81&/26�
����$UWLFOH����RI�WKH������81&/26�
��  The International Court of Justice, Corfu Channel case��������S�����
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however, in its conclusion, the Court believed Albania, as a sovereign 

State, exercise its territory exclusively and effectively in Corfu Channel 

which is part of its territorial water used for international navigation.

IV. ARMED ROBBERY AT SEA

0DULWLPH�VHFXULW\�LV�D�VLJQL¿FDQW�IDFWRU�LQ�VKLSSLQJ�LQGXVWU\��1DWD-

OLH�.OHLQ� FODVVL¿HV�PDULWLPH� VHFXULW\� IURP� WZR�GLPHQVLRQV� ���� WUDGL-

WLRQDO�VHFXULW\�WKDW�UHIHUV�WR�ERUGHU�SURWHFWLRQ�DQG�����PDULWLPH�VHFXULW\�

threats which refers to efforts taken by coastal State in order to decrease 

number of crimes or activities that may cause injury to other States.�� 

7RPP\�.RK�FODVVL¿HV�IRXU�NLQGV�RI�WKUHDW�WR�SHDFH�DW�VHD�� and they are 

����SLUDF\�DQG�RWKHU�LQWHUQDWLRQDO�FULPHV�DJDLQVW�VKLSSLQJ������XQIDLWK-

ful interpretation and application of UNCLOS, (3) resorting to force or 

XQLODWHUDO�DFWLRQV�WR�HQIRUFH�RQH¶V�FODLPV�RU�LQWHUHVWV�LQVWHDG�RI�UHO\LQJ�

on the UNCLOS system of compulsory dispute settlement and (4) il-

OHJDO�¿VKLQJ��+H�GRHV�QRW�GHVFULEH�ZKDW�FRQVLVW�RI�RWKHU�LQWHUQDWLRQDO�

crimes against shipping however in his writing he refers to armed rob-

bery of ships pose a serious threat to international shipping and to peace 

DW�VHD��7KH�8QLWHG�1DWLRQV�2I¿FH�RQ�'UXJV�DQG�&ULPH��812'&��KDV�

been working to encounter problems related to transnational organized 

FULPH�VXFK�DV�SLUDF\�DQG�DUPHG�UREEHU\��LOOLFLW�WUDI¿FNLQJ�LQ�DUPV��GUXJ�

WUDI¿FNLQJ��KXPDQ�WUDI¿FNLQJ�DQG�LOOHJDO��XQUHSRUWHG�DQG�XQUHJXODWHG�

¿VKLQJ���

International Law only recognizes piracy as an unlawful act against 

VKLS��3LUDF\��DFFRUGLQJ�WR�WKH������8QLWHG�1DWLRQV�&RQYHQWLRQ�RQ�WKH�

/DZ�RI�WKH�6HD��81&/26��������IDOOV�XQGHU�WKH�FODVVL¿FDWLRQ�RI�FRQ-

VLVWLQJ�¿YH�HOHPHQWV�ZKLFK�DUH�����LOOHJDO�DFWV�RI�YLROHQFH�RU�GHWHQWLRQ�

RU�DQ\�DFW�RI�GHSUHGDWLRQ�����WKH�DFWLRQ�LV�FDUULHG�RXW�RQ�WKH�KLJK�VHDV��

(3) the purpose should be for private ends, (4) conducted by the crew 

��  Natalie Klein, Maritime Security, the Oxford Handbook of the Law of the Sea, 

������S������
��  Tommy Koh, Peace at Sea��6LQJDSRUH�6WUDLWV�7LPHV��-XQH����������KWWS���ZZZ�VWUDLW-

VWLPHV�FRP�RSLQLRQ�SHDFH�DW�VHD"	XWPBVRXUFH IDFHERRN	XWPBPHGLXP VRFLDO�

PHGLD	XWPBFDPSDLJQ DGGWRDQ\�UHWULHYHG�RQ�0RQGD\�-XQH���������
����WKH�8QLWHG�1DWLRQV�2I¿FH�RQ�'UXJV�DQG�&ULPH��812'&�DQG�3LUDF\��DYDLODEOH�DW�

KWWS���ZZZ�XQRGF�RUJ��DFFHVVHG�LQ����2FWREHU������
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RU� WKH� SDVVHQJHUV� RI� DQRWKHU� VKLS� DQG� ���� GLUHFWHG� EHWZHHQ�RQH� VKLS�

against another ship.

The high seas element was originally taken from the canon shot 

principle in order to determine the wide of the territorial sea before the 

DGRSWLRQ�RI�WKH������81&/26��'XULQJ�WKDW�WLPH��ZLWK�WKH�FDQRQ�VKRW��

the territorial sea might extent approximately three nautical miles. Be-

yond three nautical miles shall be considered as high seas where no state 

had jurisdiction to apply its domestic laws and regulations. The case of 

MV Faina DQG�WKH�9LHWQDPHVH�ERDW�SHRSOH��ZKLFK�KDG�EHHQ�KLMDFNHG�

beyond the territorial waters, may be used to scrutinize the application 

of this requirement. Furthermore, the most phenomenal incident is the 

hijacking of Achille Lauro��DQ�,WDOLDQ�ÀDJJHG�VKLS�ZDV�KLMDFNHG�E\�IRXU�

Palestinian nationals, representing the Palestinian Liberation move-

ment, who were on board of the Achille Lauro as passengers. The inci-

dent took place off the coast of Egypt. The hijacking of the Malaysian-

ÀDJJHG�6XFL��ZKLFK�DWWDFNHG�ZKHQ�VDLOLQJ�ZLWKLQ�WKH�6WUDLWV�RI�0DODFFD�

LQ�������� and the Crest Jade I incident in the Strait of Singapore�� are 

two incidents took place within the jurisdiction of one out three littoral 

States of the Straits of Malacca. The Achille Lauro incident can also be 

seen from different perspective as the hijackers requested the Israeli 

*RYHUQPHQW�WR�UHOHDVH�RI�¿IW\�3DOHVWLQLDQV�ZKR�ZHUH�EHLQJ�SULVRQHG�LQ�

Israel. It is clear that the reason behind the hijacking of Achille Lauro, 

was not for private end purpose instead of political motivation. Robin 

*HL��DQG�$QQD�3HWULJ�QRWHG� WKH�6RPDOL�SLUDWHV�FRPPLWWHG�KLMDFNLQJ�

for political reasoning being the opponent of the Somali Transitional 

Federal Government.��

Armed robbery should be differentiated from piracy. It is not a legal 

term however it is commonly used in international practice to differ 

ZLWK�SLUDF\�XQGHU�WKH������81&/26��7KH�GLIIHUHQFH�EHWZHHQ�SLUDF\�

DQG�DUPHG�UREEHU\�LV�WKH�JHRJUDSKLFDO�HOHPHQW�ZKHQ�XVLQJ�WKH�GH¿QL-

��  Nichlas Dahlvang, Thieves, Robbers and Terrorists : Piracy in the 21st Century, 

5HJHQW�-RXUQDO�RI�,QWHUQDWLRQDO�/DZ�������
��  The International Maritime Organization, Reports on Acts of Piracy and Armed 

5REEHU\�DJDLQVW�6KLSV��0D\��/RQGRQ�������
����5RELQ�*HL��DQG�$QQD�3HWULJ��Piracy and Armed Robbery at Sea : the Legal Frame-

work for Counter-Piracy Operations in Somalia and the Gulf of Aden, Oxford Uni-

YHUVLW\�3UHVV�������
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tion adopted by the International Maritime Organization (IMO). It has 

been adopting many resolutions in connection to piracy and armed rob-

EHU\��,Q�������WKH�,02�DGRSWHG�LWV�¿UVW�UHVROXWLRQ�ZLWK�UHJDUG�SLUDF\�

and armed robbery���ZKLFK�ZDV�5HVROXWLRQ�$����������RQ�WKH�0HDVXUHV�

to Prevent Acts of Piracy and Armed Robbery Against Ships as a re-

sponse of the increasing number of attacks against ships.�� It suggests 

governments to take all necessary measures in order to prevent and sup-

press piracy and armed robbery and urges them to take them as a matter 

of the highest priority including to strengthened security measures.�� 

Given the fact IMO has adopted at least four other important resolu-

tions concerning piracy and armed robbery before adopting Resolution 

$��������������WKH�UHVROXWLRQ�GH¿QHG�DUPHG�UREEHU\�DV�IROORZV�

“any illegal act of violence or detention or any act of depredation, or 

threat thereof, other than an act of piracy, committed for private ends and 

directed against a ship or against persons or property on board such a 

ship, within a State’s internal waters, archipelagic waters and territorial 

VHD´��WKLV�GH¿QLWLRQ�LQFOXGHV�³DQ\�DFW�RI�LQFLWLQJ�RU�RI�LQWHQWLRQDOO\�IDFLOL-

tating an act described…”.97

7KLV�LV�VLPLODU�WKH�GH¿QLWLRQ�DV�DGRSWHG�LQ�WKH�5HJLRQDO�&RRSHUDWLRQ�

Agreement on Combating Piracy and Armed Robbery against Ships in 

Asia (RECAAP):

Armed robbery against ships means any of the following acts (a) 

any illegal act of violence or detention, or any act of depredation, com-

mitted for private ends and directed against a ship, or against persons 

RU�SURSHUW\�RQ�ERDUG�VXFK�VKLS��LQ�D�SODFH�ZLWKLQ�D�&RQWUDFWLQJ�3DUW\¶V�

jurisdiction over such offences; (b) any act of voluntary participation 

in the operation of a ship with knowledge of facts making it a ship for 

armed robbery against ships; (c) any act of inciting or of intentionally 

��  Captain J. Ashley Roach, IMO Policies and Actions Regarding Piracy, in Navigat-

ing Straits Challenging for International Law, Edited by David D. Caron and Nilufer 

2UDO��D�/DZ�RI�WKH�6HD�,QVWLWXWH�3XEOLFDWLRQ��%ULOO�1LMKRII��������S������
����3UHDPEOH�RI�5HVROXWLRQ�$�����������
����3UHDPEOH�RI�5HVROXWLRQ�$������������SRLQW���
����&DSWDLQ�-��$VKOH\�5RDFK��S������
��  The International Maritime Organization, Code of Practice for the Investigation of 

&ULPHV�RI�3LUDF\�DQG�$UPHG�5REEHU\�DJDLQVW�6KLS��$QQH[�WR�5HVROXWLRQ�$�����������

DGRSWHG�LQ���'HFHPEHU������
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facilitating an act described in subparagraph (a) or (b).��

7KH�LGHD�RI�DGRSWLQJ�D�GH¿QLWLRQ�RI�DUPHG�UREEHU\�DW�VHD�LV�WR�FRYHU�

IRU�LQFLGHQWV�WKDW�FDQQRW�EH�FRYHUHG�E\�WKH������81&/26��7KH�,02�

considered attacks against ships are becoming more violent and regular 

even though sometimes they are not reported to the coastal State in or-

der to take action on it. However, many States do not consider the IMO 

resolutions as binding instruments.

V. PRACTICES OF INTERNATIONAL LAW ON STATE RE-

SPONSIBILITY

A breach of an obligation is subject to responsibility.�� Charles de 

9LVVFKHU��DV�TXRWHG�E\�-DPHV�&UDZIRUG�100 concluded State responsibili-

ty as the primary element under international law to up hold the equality 

of States principle. This quotation is supported by the Permanent Court 

of International Justice (PCIJ) stipulates explicitly that State responsi-

bility should be established “immediately between the two States”.101 

Further, the International Court of Justice (ICJ) also had discussed State 

responsibility in many cases, for example, in its Advisory Opinion of 

the Reparation for Injuries case1,���� LW�FRQ¿UPV�WKH�IDLOXUH� WR�IXO¿OO�D�

WUHDW\� REOLJDWLRQ�KDV� DOVR� EHHQ� FRQ¿UPHG�ZKLFK� HQWDLOV� LQWHUQDWLRQDO�

responsibility.

According to the International Law Commission Articles, a conse-

TXHQFH�RI�FRPPLWWLQJ�DQ�LQWHUQDWLRQDOO\�ZURQJIXO�DFW�FDQ¶W�EH�OLPLWHG�

either to reparation or to a sanction since it will give rise to various 

����$UWLFOH�������RI�7KH�5(&$$3�
��  James Crawford, State Responsibility : the General Part, Cambridge Studies in 

,QWHUQDLWRQDO�DQG�&RPSDUDWLYH�/DZ��������S����
100  James Crawford, Allain Pellet and Simon Olleson, The Law of International Re-

sponsibility : Oxforrd Commentaries on International Law, Oxford University Press, 

������S���
101  James Crawford, the International Law Commission’s Articles on States Respon-

sibility : Introduction, Text and Commentaries, Cambridge University Press, 2002, p. 

���
���  The International Court of Justice, Reparation for Injuries Suffered in the Service 

of the United Nations, Advisory Opinion, I.C.J. Reports 1949, S������
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types of legal relations, depending on the circumstances.103 For instance, 

in the Barcelona Traction FDVH�� WKH� ,&-� FRQ¿UPHG� WKDW� D� GLVWLQFWLRQ�

should be made between the obligations of a State towards the interna-

tional community as a whole, and those arising vis a vis another State 

LQ�WKH�¿HOG�RI�GLSORPDWLF�SURWHFWLRQ��7KH�$UWLFOHV�DOVR�SURYLGHV�WKDW�DQ�

internationally wrongful acts shall consist either act and/or omission 

WKDW�LV�����DWWULEXWDEOH�WR�WKH�6WDWH�XQGHU�LQWHUQDWLRQDO�ODZ�DQG�����FRQ-

stitutes a breach of an international obligation.104 These two elements 

can be found in the Phosphates in Morocco FDVH�� ODWHU� FRQ¿UPHG� LQ�

the Diplomatic and Consular Staff case, which says that “act being at-

tributable to the State and described as contrary to the treaty rights of 

another State”.

The attribution, as the subjective element, shall refer to an act or an 

RPLVVLRQ�ZKLFK� WKH�$UWLFOHV�GR�QRW�FOHDUO\�GH¿QHG��KRZHYHU�� WKH�,&-�

KDV�PDGH�VHYHUDO�UHIHUHQFHV�DV�D�VWDQGDUG�LQ�GH¿QLQJ�HLWKHU�DFW�RU�RPLV-

VLRQ��7KH�,&-�IRXQG�LW�ZDV�PRUH�GLI¿FXOW�WR�GHWHUPLQH�WKH�FRYHUDJH�RI�

RPLVVLRQ�WKXV�LW�ZDV�GHFLGHG�WR�KDYH�D�PRUH�G\QDPLF�GH¿QLWLRQ�E\�DQD-

lyzing on case by case basis. In the Corfu Channel case, the unaware-

ness of the Albanian government on the existence of mines in its territo-

ULDO�ZDWHUV�DQG�IDLOHG�WR�QRWLI\�RWKHU�6WDWH�ZDV�FRQVLGHUHG�VXI¿FLHQWO\�

enough as an action. On the other hand, on the basis of Diplomatic and 

Consular Staff case, the ICJ considered the absence of the Iranian gov-

ernment, to take appropriate steps in order to protect the integrity of the 

US Embassy from Iranian protesters, amounted to an omission.

When a State committed a wrongful conduct, the Permanent Court 

of International Justice, in its decision in the Factory at Chorzow case, 

FRQ¿UPHG�DV�IROORZ�

“The essential principle contained in the notion of an illegal act… is that 

reparation must, so far as possible, wipe out all the consequences of the il-

legal act and re-establish the situation that would, in all probability, have 

existed if that act had not been committed”105

103  James Crawford, the International Law Commission’s Articles on States Respon-

sibility : Introduction, Text and Commentaries��&DPEULGJH�8QLYHUVLW\�3UHVV��������S��

���
104��$UWLFOH���RI�WKH������,/&�$UWLFOHV�RQ�6WDWHV�5HVSRQVLELOLW\�
���  The Permanent Court of International Justice, Factory at Chorzow case (Germany 
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The decision requires a State to put its action to an end and to make 

reparation as if the action had not been committed. This principle was 

supported by Grotious who admitted if a State had been injured by an-

other State, the latter state shall be responsible to make reparation.��� 

Series of events and the capacity to supervise a State territory can be re-

viewed from the Trail Smelter case when a Canadian company, CMSC, 

was believed to run an activity that caused damages to the State of 

:DVKLQJWRQ��SDUW�RI� WKH�8QLWHG�6WDWH� WHUULWRU\��7KH�¿UVW� FRPSODLQW�RI�

the Trail Smelter case, submitted by the J.H. Stroh (Stroh Farm), was 

settled by compensation, however, the compensation arguably settled 

all damages. Later, proven by the inability of the CMSC to control the 

ÀRZ�RI�WKH�IXPHV�LW�SURGXFHG�ZKLFK�FDXVHG�PRUH�GDPDJHV��WKH�8QLWHG�

6WDWHV�*RYHUQPHQW�RI¿FLDOO\�VXEPLWWHG�D�FRPSODLQW�WR�WKH�*RYHUQPHQW�

of Canada through diplomatic channel. The submission was made on 

WKH�EDVLV�RI� WKH������&RQYHQWLRQ�RQ�%RXQGDU\�:DWHUV�VLJQHG�E\� WKH�

U.S. and Great Britain. The International Joint Commission delivered 

its recommendation underlining the liability of the Canadian Govern-

ment to provide the U.S. Government compensation. Further, the Com-

mission also recommended the Canadian Government to take any nec-

essary measures to prevent and reduce the impact of Sulphur fumes 

emission discharged by the smelting plants. The measures included in-

stalling and operating sulphuric acid unit in the area of the plants. The 

Corfu Channel case is also a good example when trying to analyze the 

knowledge of a State concerning its capacity to control its own territory. 

,W�ZDV�WKH�¿UVW�FDVH�HYHU�VHWWOHG�E\�WKH�,&-��DGMXGJHG�WKH�UHVSRQVLELO-

ity of the Albanian Government for the damage caused to Volage and 

Saumarez, WZR� %ULWLVK�ÀDJJHG� ZDUVKLSV�� 7KH�$OEDQLDQ� *RYHUQPHQW�

claimed they had no knowledge on the existence of the mines and it 

had no international obligation to notify the warships on the existing 

danger to prevent damages, thus, it claimed no responsibility toward 

the damages. This argument was taken carefully by the ICJ and found 

no law, at that time, had been discussed with regard to State responsibil-

ity. Further, the British representative argued the existence of the mines 

laid within the territorial waters of Albania would had not been possible 

without the knowledge of the Albanian authority given the fact the loca-

v. Poland) (jurisdiction).
�����-DPHV�&UDZIRUG��$OODLQ�3HOOHW�DQG�6LPRQ�2OOHVRQ��S����
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WLRQ�ZDV�����PHWHUV�DZD\�IURP�WKH�$OEDQLDQ�&RDVW

VI. CONCLUSION

7KH������81&/26�SURYLGHV�D� OHJDO�EDVLV� IRU�DUFKLSHODJLF�6WDWHV� WR�

enclose the waters between islands as an integral part of their sovereignty. 

They entitle to apply its jurisdiction within archipelagic waters. Given 

the authority to supervise large area of territory does not all the time 

in line with the capacity to control provided by many incidents com-

mitted within their territory. Indonesia and the Philippines, as two of 

twenty-two States declared as archipelagic States, are in questions with 

the increasing number of incidents as reported by the IMB. The most 

SKHQRPHQRQ�FDVHV�ZHUH�UHFHQWO\�WRRN�SODFH�XSRQ�,QGRQHVLDQ�ÀDJJHG�

ships that had been hijacked by the Philippines liberal movement, ASG. 

Abu Sayyaf is recognized as a dangerous liberation group who most 

likely hijacked ships for ransom. International law has not discussed 

the existence of armed robbery at sea and there is no universally ac-

FHSWHG�GH¿QLWLRQ��KRZHYHU��WKH�QXPEHU�RI�DUPHG�UREEHU\�DJDLQVW�VKLSV�

is increasing. The fact that the only different element between piracy 

and armed robbery is the only location where the action is committed. 

As mentioned in previous paragraphs, during the negotiation, the 

maritime powers one of primary concerns was the freedom of move-

ment at sea as well as the responsibility of archipelagic States in pro-

YLGLQJ�IUHHGRP�RI�SDVVDJH�DORQJ�ZLWK�LWV�VHFXULW\�SUREOHP��7KH������

UNCLOS provides rights and obligations of archipelagic States how-

ever it is silent in discussing States responsibility when States failed to 

SHUIRUP�WKHLU�REOLJDWLRQV��+RZHYHU�� WKH������81&/26�LV�DOVR�VLOHQW�

in providing clear interpretation whether there are obligations of archi-

pelagic States to bear the responsibility whenever unlawful acts carry 

out within its sovereignty. One of the elements of State responsibility is 

the action should be attributable and there is a breach of international 

obligations. As a consequence, in questioning archipelagic States re-

VSRQVLELOLW\�� LW� LV�PDQGDWRU\� WR�¿QG� LQWHUQDWLRQDO�REOLJDWLRQ�XQGHU� LQ-

WHUQDWLRQDO�ODZ�HVSHFLDOO\�WKH������81&/26�DV�WKH�SULPDU\�VRXUFH�RI�

international law, in particular, the law of the sea
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